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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
MISTY KAREN FROST,
Defendant-Appellant.

NO. 44101
Bonneville County Case No.
CR-2012-505

RESPONDENT'S BRIEF

Issue
1.
Is this Court without jurisdiction to consider Frost’s appellate challenge to the
district court’s order revoking her probation because Frost failed to file her notice of
appeal within 42 days of the entry of that order?
2.
Has Frost failed to establish that the district court abused its discretion by
denying her Rule 35 motion for reduction of the unified sentence of five years, with two
years fixed, imposed following her guilty plea to possession of methamphetamine?

Statement of Facts and Course of Proceedings
Frost pled guilty to possession of methamphetamine, and the district court
imposed a unified sentence of five years, with two years fixed, suspended the sentence,
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and placed Frost on probation for five years. (R., pp.58-59, 93-97.) Less than two
years later, in January of 2014, the state filed a motion to revoke probation alleging
Frost had violated the conditions of her probation by admitting to using
methamphetamine in November 2013 and testing positive for methamphetamine on
December 20, 2013; changing residences without permission; and failing to report for
and then being terminated from Mental Health Court. (R., pp.141-42.) Frost admitted
the allegations and the district court revoked her probation, executed her sentence, and
retained jurisdiction. (R., pp.157-61.) Frost completed her period of retained jurisdiction
and, on January 28, 2014, the court suspended the balance of Frost’s sentence and
placed her on probation for four years. (R., pp.179-82.)
On September 29, 2014, the state filed another report of violation alleging Frost
had admitted to overdosing on and abusing klonopin and opiates. (R., pp.185-87.)
Frost admitted the allegations, and the court entered an order continuing Frost’s
probation until November 10, 2017. (R., pp.191-94.)
In October 2015, the state filed yet another report of violation alleging that Frost
had been terminated from Mental Health Court for suboxone use and continued
dishonesty. (R., pp.214-15.) After a brief mental commitment and a subsequent finding
that Frost was competent to proceed (R., pp.238-40, 248-49), Frost admitted to having
committed the probation violations alleged in the October 2015 report (R., pp.253-54).
On February 4, 2016, the court entered an order finally revoking Frost’s probation and
executing the underlying sentence. (R., pp. 257-59.)
On February 5, 2016, Frost filed a Rule 35 motion for reduction of her sentence.
(R., pp.263-64.) The district court denied the motion on March 8, 2016. (R., pp.267-
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68.) Frost filed a notice of appeal on March 22, 2016, timely only from the district
court’s order denying her Rule 35 motion. (R., pp.273-76.)

I.
This Court Is Without Jurisdiction To Consider Frost’s Appellate Challenge To The
District Court’s Order Revoking Her Probation Because Frost Failed To Timely Appeal
From That Order
Frost asserts that the district court abused its discretion by revoking her
probation in light of her substance abuse, mental health issues, and her plan to live with
family in Utah. (Appellant’s brief, pp.3-5.) This Court lacks jurisdiction to consider
Frost’s appellate challenge to the district court’s order revoking her probation because
Frost did not timely appeal from that order.
Idaho Appellate Rule 14(a) requires an appellant to file a notice of appeal within
42 days from the entry of judgment or order from which the appeal is taken. The
requirement of perfecting an appeal within the 42-day time period is jurisdictional, and
any appeal taken after expiration of the filing period must be dismissed. I.A.R. 21
(failure to file a notice of appeal within time limits prescribed by appellate rules is
jurisdictional and requires automatic dismissal of the appeal).
The district court entered its order revoking Frost’s probation and executing her
underlying sentence on February 4, 2016. (R., pp.257-59.) Frost did not file her notice
of appeal until March 22, 2016 – 47 days after the district court entered the order
revoking probation. (R., pp.273-76.) When the time for appeal is calculated from the
date the district court entered its order revoking probation, Frost’s appeal of the district
court’s decision to revoke probation and order her underlying sentence executed is
clearly not timely.
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Frost did timely file her notice of appeal from the district court’s order denying her
Rule 35 motion, entered on March 8, 2016. (R., pp.267-68.) The timeliness of Frost’s
appeal from the order denying her Rule 35 motion, however, does not confer jurisdiction
on this Court to entertain the probation revocation issue Frost raises on appeal.
Although Idaho Appellate Rule 14 provides that the time for filing an appeal is
terminated by the filing of a motion within 14 days of the entry of the “judgment,” it is
well settled that an “order revoking probation is not a judgment” and, as such, the filing
of a Rule 35 motion within 14 days of such order does not terminate the running of the
time for appeal from that order. State v. Thomas, 146 Idaho 592, 594, 199 P.3d 769,
771 (2008). Accordingly, Frost’s Rule 35 motion, filed one day after the court entered
its order revoking her probation, did not extend the time within which Frost was required
to file her notice of appeal from the court’s order revoking her probation. Because
Frost’s appeal of the district court’s order revoking her probation is not timely, this Court
lacks jurisdiction to consider Frost’s challenge to that order.

II.
Frost Has Failed To Establish An Abuse Of Discretion In The Denial Of Her Rule 35
Motion
Frost next asserts the district court abused its discretion by denying her Rule 35
motion for a reduction of sentence. (Appellant’s brief, pp.5-6.) In State v. Huffman, 144
Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho Supreme Court observed that a
Rule 35 motion “does not function as an appeal of a sentence.” The Court noted that
where a sentence is within statutory limits, a Rule 35 motion is merely a request for
leniency, which is reviewed for an abuse of discretion. Id. Thus, “[w]hen presenting a
Rule 35 motion, the defendant must show that the sentence is excessive in light of new
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or additional information subsequently provided to the district court in support of the
Rule 35 motion.” Id. Absent the presentation of new evidence, “[a]n appeal from the
denial of a Rule 35 motion cannot be used as a vehicle to review the underlying
sentence.” Id. Accord State v. Adair, 145 Idaho 514, 516, 181 P.3d 440, 442 (2008).
Frost did not appeal the judgment of conviction in this case. In support of her
Rule 35 motion, Frost merely reminded the court that she had family support and was
doing better on her medication. (3/7/16 Tr., p.24, L.17 – p. 25, L.18.) None of this was
“new” information, as the district court was aware of these things at the time that it
revoked probation. (See, e.g., 2/1/16 Tr., p.11, L.14 – p.15, L.22.) Because Frost
presented no new evidence in support of her Rule 35 motion, she failed to demonstrate
in the motion that her sentence was excessive. Having failed to make such a showing,
she has failed to establish any basis for reversal of the district court’s order denying her
Rule 35 motion.
Even if this Court considers the merits of Frost’s challenge to the denial of her
Rule 35 motion, it fails. When weighed against Frost’s criminal history and her abysmal
performance on probation, the information Frost provided regarding her family support
and the positive effects of her medication on her mental stability did not warrant a
reduction of her sentence.
Frost has a criminal history that includes convictions for DUI and drug
possession. (PSI, pp.24-25. 1) She also has a history of failing to comply with court
orders and the terms of community supervision.
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(PSI, pp.28-30.)

At the time of

PSI page numbers correspond with the page numbers of the electronic file “Addendum
to PSI and PSI.pdf.”
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sentencing for the instant offense, Frost stated, “I am 100% ready to be clean and sober
for the rest of my life.”

(PSI, p.29.) Despite this, Frost violated her probation three

different times by, among other things, continuing to use methamphetamine and other
controlled substances. (R., pp.157-61, 191-94, 253-54, 257-59; 2/1/16 Tr., p.17, Ls.614.)
Frost’s continued drug use, her refusal to comply with the conditions of
community supervision, and her failure to make any rehabilitative progress while in the
community did not merit a sentence reduction. Given any reasonable view of the facts,
Frost has failed to establish that the district court abused its discretion by denying her
Rule 35 motion.

Conclusion
The state respectfully requests this Court to dismiss Frost’s appeal to the extent
she is challenging the district court’s order revoking her probation and to affirm the
district court’s order denying Frost’s Rule 35 motion for a reduction of sentence.

DATED this 19th day of October, 2016.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 19th day of October, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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